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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 
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The following papers, numbered 1 to tf were read on this motion to/for JrlttJ de nOt,e) 

Notice of '!Iotionl Order to Show Cause - Affldavtts -

Anewerlng Affldavlts - Exhibits __...--.­

Exhibits ••• 

_ 

PAPERS NUMBERED 

---1+-'1L~__ 
3 

Replying Affidavits ~~ _ 

Cross..Motion: 0 Yes ~ No 
\. 

Upon the foregoing papers, It Is ordefed that this motion /s ~cidu:::J. If) C1CCOydcu--ce­

tV ifh. fk.e- c:eIf~G-k.ed f)\.trnovt"M'Jdurr> d~ciS}OV1 . 

Dated: -:--"'__--""'-~~__\_4_U-_~ 
JUSTICE DORIS UNG-COHAN J.S.C. 

Check one: IX1 FINAL DISPOSITION 0 NON-FINAL DISPOSITION 

Check if appropriate: 0 DO NOT POST 0 REFERENCE 

o SUBMIT ORDER/JUDO. ~ SETTLE ORDER /JUDG. 



"substance of those facts and opinions"]; see also Weininger v. Hagedorn & Co., 203 AD2d 208, 

209 [1 st Dep't 1994] ["[A]ny additional disclosure of the subject matter thereof could lead to the 

divulgence of facts upon which his opinion is based, and therefore should not have been 

directed"]; Nedell v. St. George's Golf& Country Club. Inc., 203 AD2d 121, 133 [1st Dep't 

1994] [Plaintiff's response to defendant's demand for expert witness testimony disclosing in 

"reasonable detail" the substance of the anticipated testimony sufficiently complies with CPLR 

3101(d)(1)(i)]). In addition, "the statute does not require 'particularity'" (Einbeder v. 

Bodenheimer, 2006 NY Slip Op 51264(0), +7 [NY County 2006] [internal citations omitted]). 

"Indeed, a party's request for facts and opinions on which another party's expert is expected to 

testify is improper" (Id, citing Krygier v. Airweld, Inc., 176 AD2d 700, 700-01 [2d Dep't 1991] 

[requesting party only entitled to substance offacts and opinions]). 

Further, courts have held that preclusion for failure to comply with CPLR 3101 (d) is 

improper, unless there is evidence of intentional or willful failure to disclose and a showing of 

prejudice by the opposing party (Gallo v. Linkow, 255 AD2d 113, 117 [1st Dep't 1998]; see also 

Shopsin v. Siben & Siben, 289 AD2d 220,221 [2d Dep't 1991]). This section makes clear that 

"the party shall not thereupon be precluded from introducing the expert's testimony at the trial 

solely on grounds ofnoncompliance with this paragraph" (CPLR 3101. [d] [1.] [i]). 

Here, defendants failed to demonstrate an intentional or willful failure to disclose by 

plaintiffs and have failed to demonstrate prejudice. With regard to defendants' prejudice 

argument, defendants had full opportunity to voir dire and cross-examine plaintiffs' expert, Dr. 

Donzis, at trial (see Trial Transcript at 520-537 [voir dire]; 642-674, 711-821 [cross­

examination]; 866-880 [re-cross-examination]), as well as show the topographies to, and 
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prepare, defendants' experts (who testified approximately 8 days later), in addition to defendant 

Niksarli (who testified 9 days after his attorney's re-cross of Dr. Donzis). Additionally, during 

closing arguments, defense counsel had the opportunity to argue to the jury that plaintiffs' 

topographies should be discredited and not relied upon, based on his arguments here (see id. at 

2270-2285). 

Moreover, any concerns about prejudice were addressed by the court during the trial. 

The court permitted both parties to conduct a voir dire of Dr. Donzis regarding the software used 

to print the topographies (see id. at 513:14-543:19). Defendants could have called an expert 

witness during their case-in-chief to contradict and discredit the topographies and any alleged 

manipulations.2 Nor did defendants ask for a continuance, in order to address any alleged 

prejudice. 

Since defendants fail to adequately demonstrate that plaintiffs' delay was intentional or 

how defendants were prejudiced by any delay in the expert exchange (given defense counsel's 

opportunities to prepare and question the expert witnesses and defendant Niksarli on these 

topographies during the trial), defendants' request for a new trial based on the admission of the 

additional topographies as evidence is denied. 

Lastly, defendants raise various other issues in their attempt to have the court set aside 

the verdict. First, defendants assert, as they did in their.prior motion for summary judgment, that 

plaintiffs' claims are barred by the statute of limitations and that the continuous treatment 

doctrine should not apply to allow the within claims to fall within the accepted time frame. The 

z The court will not consider the affidavit of Dr. Varon Rabinowitz submitted by defendants in 
support of the within motion, as it is an improper submission in that it purports to deal with 
issues addressed at the trial but which were not put forth at that time and, thus, plaintiffs cannot 
cross-examine the statements made therein. 
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issue of whether Johnson Devadas' February 21, 2007 visit to Niksarli constituted continuous 

treatment was detennined to be a question for the jury, in defendants' previous summary 

judgment motion (see Hon. Joan Carey's Order, dated April 20, 2009). 

Second, with regard to defendants' position that the court erred in drafting the continuous 

treatment interrogatory on the Special Verdict Sheet (question number I), again, this issue has 

been previously addressed by the court. The court's decision to adhere to the language set forth 

in the Pattern Jury Instruction for continuous treatment by including the words "injury or 

condition" (see pn 2:149), was proper with regard to the case at hand. While defendants argue 

that such question should have referred to the last date of continuous treatment by defendant for 

plaintiffs elective procedure, i.e. the LASIK. surgery, instead of using the words "injury or 

condition," such suggestion here is inappropriate since the elective procedure, the LASIK 

surgery, was the treatment Johnson Devadas received for nearsightedness, the condition for 

which he first sought defendant Niksarli' scare. 

Third, the court rejects defendants' argument that the expert testimony of Dr. Gamboa 

should not have been admitted. Any issues with regard to Dr. Gamboa's methodology was 

properly dealt with at the time oftrial by defendants' ability to cross-examine Dr. Gamboa; 

defendants' ability to call their own vocational expert (which they chose not to); and defense 

counsel's ability to remind the jury during summation that an expert's opinion may be rejected 

and should be rejected in this instance. Once Dr. Gamboa took the stand to testify, the court also 

instructed the members of the jury that they could reject the expert's opinions, and, repeated 

such instruction in the final charge to the jury on the law. 
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Reduction of Damages 

Defendants also move to reduce plaintiffs' awards for pain and suffering, loss of 

earnings, and loss of services Of, in the alternative, to dismiss claims for any future damages as 

defendants assert the amounts awarded by the jury are excessive in light ofthe extent of the 

damages claimed and the evidence submitted at trial. Based on the trial testimony, defendants' 

motion to reduce plaintiffs' damages as excessive is denied. 

Johnson Devadas testified at length concerning how his visual impainnent negatively 

affects his ability to carry out household and professional responsibilities, how it causes him 

severe discomfort, and how he has had trouble coping with post-LASIK keratoconus (see Trial 

Transcript at 210-23,397-401,404-05,425-39, 1258-75; 1280-89). Saramma Devadas also 

testified as to her husband's visual impairments and the additional duties she has had to take on 

because of them (see ida 1489-90, 1524-36). 

The total amount awarded by the jury to plaintiffs (without taking into account the 

growth rate and discount rate to arrive at a present value of the award) is $4,020,000; when each 

component. of the award is reviewed, no individual piece is extreme, in light of the testimony 

presented at trial. 

With regard to Johnson Devadas' award of $100,000 for past pain and suffering and 

$3,000,000 for his future pain and suffering, the damages awarded to him by the jury are not 

excessive or unsupported by the evidence. While Johnson Devadas has not suffered full vision 

loss, testimony and evidence at trial indicated that the quality of his vision is significantly 

impaired. Jolmson Devadas testified that he suffers from double vision, blurriness, starbursts, 

glare, poor nighttime vision, photosensitivity, and chronic dry eyes (see Trial Transcript 424:26­
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425:22,430:17-19). He also testified that his eyes are constantly irritated (see id. at 1278:12­

14); he cannot focus his eyes on anything for very long (see id. at 1278: 13-21); he often gets 

headaches due to his visual impairment (see id. at 425:15); and he has trouble wearing his 

contact lenses (see id at 430: 12-25). Moreover, he testified how his vision problems have 

affected his confidence, his family relationships, his family duties, and his professional duties 

(see, e.g., id. at 1269:5-1275:13; 1276:6-1294:19; 1531:19-1532:16). The $3,000,000 awarded 

for future pain and suffering was awarded by the jury to compensate plaintiff Johnson Devadas 

over a time period of45 years, which on a yearly basis equates to approximately $66,000. 

Viewed as such, the amount is not deemed excessive to compensate plaintiff, in light ofhis 

testimony as to how the incident has affected, and will affect, his quality of life, on a daily basis. 

The case cited by plaintiffs, Schiffer v. Speaker, 2005 WL 2398129 [New York County 

2005], supports the amount awarded in this action. In Schiffer, the plaintiff underwent LASIK 

surgery in both eyes to correct a retinal irregularity (see id). After the surgery, the plaintiff 

began to experience blurred vision, especially in his left eye, and it was determined that he was 

suffering ectasia in his left eye, which required replacement of his left cornea (see id.). Plaintiff 

was awarded a total of$7.25 million: $750,000 for past pain and suffering; $2,000,000 over 10 

years for future pain and suffering; $500,00 for past lost earnings; and $~,OOO,OOO over 7 years 

for future lost earnings (see February 16, 2006 Judgment, 2006 WL 2601641 [New York County 

2006]).3 Although there are some differences between the facts in Schiffer and the facts herein, 

mainly, that the Schiffer plaintiff underwent replacement of his left cornea, such case is 

The court notes that, after the jury returned the above verdict, a settlement was reached 
between the parties for $2.3 million (see February 16, 2006 Judgment, Schiffer v. Speaker, 2006 
WL 2601641 [New York County, 2006]). While the parties did agree to reduce the amount, it is 
important to note that a jury had reached a verdict far greater than the one reached here. 
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illustrative of the fact that even greater damages, than those at issue here, have been previously 

awarded by a jury. Not only were those damages awarded approximately 3 years prior to the 

trial in this case, but the award for past pain and suffering was hundreds of thousands ofdollars 

more and the award for future pain and suffering amounted to $200,000 per year in the Schiffer 

case (as compared to $66,000 per year herein). Therefore, the within case is not the first 

occasion of a jury awarding a plaintiffa large amount, after suffering from ectasia as the result 

of LASIK surgery. 

Further, with regard to his lost earnings, plaintiff Johnson Devadas was awarded $60,000 

for past loss of earnings and $20,000 per year (for 37 years) for future loss of earnings. 

Plaintiffs presented the expert testimony of an economist, Dr. Gamboa, who defendants had 

ample opportunity to cross·examine and rebut. Based on a fair interpretation of the evidence 

provided at trial regarding plaintiff Johnson Devadas' reduced earning capabilities and costs 

associated with additional staffing at his pharmacy, as well as defendants' lack of a rebuttal 

expert and in light ofthe opportunities to cross-examine Dr. Gamboa, the verdict for loss of 

earnings was not against the weight of the evidence and, thus, defendants' request for a reduction 

in the loss of earnings award is denied. 

The jury award for Saramma Devadas' past loss of services in the amount of $20,000 and 

future loss of services in the amount of $1 00,000 is also not deemed excessive by this court. 

There was adequate evidence presented at the trial for the jury to make its detennination of an 

award to Saramma Devadas. At the trial, she testified as to how her husband's injury has 

affected their marriage and family life, including the additional responsibilities she has had to 

shoulder (see id. at 1525:2-1532: 16). 
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Thus, based on the trial testimony, defendants' motion to reduce damages as excessive, is 

denied. 

Detennination of Judgment 

CPLR 5031 provides the basis for determining judgment to be entered in a medical 

malpractice action. As such, the below calculations are subject to the provisions set forth in 

CPLR5031. 

Pursuant to CPLR 503 I(b), it is undisputed that the jury's award of$100,000 for past 

pain and suffering shall be paid in a lump sum. As to the jury's award 0[$3,000,000 over 45 

years for Johnson Devadas' future pain and suffering, CPLR 5031(c) applies, which states that 

an award in excess of $500,000 for future pain and suffering must be paid in a lump sum of the 

greater of $500,000 or 35% of such damages, and the remainder is to be paid in equal 

installments for a period determined by the jury or 8 years, whichever is less, which shall be 

increased by adding 4 percent to the previous year's payment and applying a discount rate. The 

discount rate to be used to determine the present value for periods up to 20 years shall equal the 

rate in effect for the lO-year United States Treasury Bond on the date of the verd.ict (see CPLR 

5031 [e]). Therefore, it is undisputed that $1,050,000 shall be paid as a lump sum, and the 

remainder paid over 8 years, with a growth rate of 4% and a discount rate of 3.98%. 

The jury awarded Johnson Devadas $60,000 for past loss ofearnings, which is to be paid 

in a lump sum, pursuant to CPLR 5031(b). However, CPLR 4546 requires that the award for 

past loss of earnings be reduced for income taxes. CPLR 4546 allows for evidence to be 

supplied to the court "to establish the federal, state and local personal income taxes which the 

plaintiffwould have been obligated by law to pay" and for the reduction of"any award for loss 
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of earnings or irnpainnent of earning ability by the amount of federal, state and local personal 

income taxes which the court finds, with reasonable certainty, that the plaintiff would have been 

obligated by law to pay" (CPLR 4546[1] and [3]). As defendants have proposed a 250/0 

reduction to which plaintiffs do not object, plaintiff Johnson Devadas is entitled to $45,000, for 

past loss of earnings. 

As to future loss of earnings, the jury awarded Johnson Devadas $20,000 per year, for a 

period of37 years, at a growth rate ofS.S%. Pursuant to CPLR 5031 (d), the stream of payments 

is determined by applying the growth rate to the annual amount for the period ofyears, all of 

which were detennined by the jury, and then applying a discount rate as set out in CPLR 

5031(e). To determine the discount rate when the period of years exceeds 20 years, the average, 

on an annual basis, of the United States Treasury Bond rate on the date ofthe verdict for the 

first 20 years and 2 percentage points above the United States Treasury Bond rate at the date qf 

the verdict for the years after 20 years, shall be taken (see CPLR 5031 [e]). The amount is also 

subject to reduction for personal income taxes, as provided in CPLR 4546. As plaintiffs have 

provided that Johnson Devadas' tax rate in 2005 was 250/0, and accounting for 6.850/0 New York 

state tax rate, the amount shall be reduced by 31.85%.4 350/0 of the present value is paid in a 

lump sum, pursuant to CPLR 5031(d) and the remainder over time in the fonn of an annuity, in 

accordance with the provisions set forth in CPLR 5031 (g). 

Lastly, as for the jury's award of $20,000 for Saramma Devadas' past loss of services 

and $100,000 for her future loss of services, those sums shall be paid in a lump sum, pursuant to 

CPLR 5031 (b). 

Defendants fail to adequately establish how they got to a rate of350/0.
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Internet Material 

Finally, Defendant has requested that the court order Plaintiff's counsel to remove from 

the internet various press releases, articles, advertisements and disclosures regarding the jury 

verdict and award. The Court denies this part of the motion as moot, now that a decision on the 

post-trial motion has been rendered and the jury award sustained. While defendants' counsel has 

cited to the Model Rules ofProfessional Responsibility, no case law has been supplied in 

support ofdefendants' position, wherein a judge has issued the relief requested by defendants. 

As to the alleged false advertisements, defendants' attorney states that: 

"[Mr. Krouner, plaintiffs' attorney,] does this in order to extract a 
settlement from the defendant's before post-trial motions are heard 
or an appeal is taken. In addition, this type of publicity prejudice 
the defendant's opportunity for a fair trial should the court 
determine or as a result of the post-trial motions the case be 
retried." 

Neil H. Ekblom Affirmation ~ 49. Defendants' counsel's concerns are not an issue, now that 

defendants' motion to set aside the verdict was denied and the jury verdict upheld. 

Accordingly, it is 

ORDERED that defendants' motion is granted solely to the extent that plaintiffs are 

directed to settle judgment on notice pursuant to 22 NYCRR 202.48, returnable to Room 119A, 

60 Centre Street, in accordance with the attached judgment fonn, with appropriate 

modifications; and it is further 

ORDERED that the balance of defendants' motion is denied; and it is further 
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ORDERED that, within 30 days ofentry ofthis order/decision, plaintiffs shall serve a 

copy of this order/decision with notice ofentry, upon defendants. 

Date: 

~------Ron. Doris Ling-Cohan, J.S.C. 

J:\JUI)' Trials\Devadas,Kiksarli\Devadas, POST TRIAL - to set aside verdict, denied - damages sustained _ FINAL.wpd 
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A FORM OF JUDGMENT UNDER 
CURRENT ARTICLE So..A 

(NON-WRONGFUL DEATH CASE) 

At lAS Pan ~ ofttle Supreme Coun 
ofdle State ofNew York, County ofNew York, 
at lhc counhouso thereof. -_-' 
NcwVork, N.V., on the _-dayof---­
20_. 

PRESENT: HON: ....;,._-......,..._----.;.-' 
~ - Justice 

Index 'No. ____PlaintJfI{s), 

.. against.. JUDGMENT 

.Defendanl{J). 
'- r • ~-. .. 

~........... _... ... _--.~ ... -..­
The matter captioned above having come on for trial on , 20 l:---L In lAS Pan ~ before the 

~IOIl. __,""".='{,......~~ ---:....' Justice ofthe Supreme Court, and aJury, and the plaintift'and defendant having Ilppearcd by 

their respective attorneys, .-.................,;.__. >-~'''''''''''''''''''''''<':':''-__S-_';;..' ,Esq. and """"----......- ~=-~" Esq., and the jury having found, 

on ...;~,-----..._..........,.;,--_, 20 i1.., in favor of plaintiff ..'. ~-"'---_, residing at -- , and 

against dorcndant """""""""';;"""_":'" . ,residing at ~~__• as let fonh in detail hereinafter, Dnd 

WHEREAS the jury havin& awarded the sum or$ ~~ ... _~or all past d8JTIagcs., the sum ors for 

futuro loss ofconsomum, the sum or$ for future loss ofservices, and. pursuant 10 CPLR 5031(b), each such 

sum Shall be paid to plainlltTby defendant in 8 lump sum, and 

WHEREAS. the jury baving awarded damages for future pain And suffering or $750.000 and dotennincd that 

the time over which such pain and suffering would be incurred would be ten ycars,-and 

WHEREAS, pU("$uant 10 CPLR S031 (b), the 5um ofS500.000 shull bo paid to the plalnllffby the defendant as 

lump sum damages for future pain Dnd suffering. and 

WHEREAS, pursuBIlt to CPLR 503I(c), the sum of$2S0,OOO for future pain and suffering shall be paid in a 

stream of payments over eight years and the first year of such stream Shall be in the sum of S _~_~ Dnd the 

payment due in each succeeding yenT shD Ube increased by fo-ur percent and the prescnt value ofthis stream ofpayments ~ 
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r years) or the nrc orthc plaintiff, whichever Is shoner, oxcepl that the award for lost earnings shaH be paid for (he fun 
lttrm IlS dctennlncd by tho jury, nnd It Is furthor 

ADJUDGED thnt the plainlfffdo rccovcroftho defcndnnl the sum ors -oJ' representing Interest from 

lbo dl'te ofvcrdlet to entry Oflbls judamentat tbe stannoryratc, together with Interest after judamcnt nt thestatutory rate. 

ENTER: 

J.S.C. 

Judgment Entered 
this__day of 20 

Nonnan Goodman 
County Clerk 
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